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The sensitiveness of state legislatures to pressure by debtor groups during hard times is traditional. This tendency has been both noted and regretted by "the truly wise as well as the virtuous"' of other generations. It was of such a time during the days of the Articles of Confederation that Chief Justice Marshall said, "The power of changing the relative situation of debtor and creditor, of interfering with contracts ... had been used to such an excess by the state legislatures as to break in upon the ordinary intercourse of society, and destroy all confidence between man and man. The mischief had become so great, so alarming, as not only to impair commercial intercourse, and threaten the existence of credit, but to sap the morals of the people and destroy the sanctity of private faith. ''3 But creditor interests have not been without their partisans in legislative halls. Again we have the word of the great Chief Justice that it was "to guard against the continuance of the evil"" of such state legislative immorality that "that additional bulwark in favor of personal security and private rights-the contracts clause of the Constitution ' 4 found its place in the United States Constitution. Indeed, it may be said that in broad outline, the history of debtor-creditor legislation in this country marks the turn of the economic cycle from periods of prosperity to those of hard times. This becomes strikingly apparent so far as the national legislature is concerned when we recall the history of bankruptcy legislation. 5 For to observe the dates of the various bankruptcy acts is to note the incidence of those periods of hard times in our economic history which have distinguished themselves by their breadth and depth of reach. The act of i8oo, 8 it is true, though following a period of economic collapse, was not designed primarily as a means of debtor relief. Modelled on the English law of that time, discharge from the debtor's obligations was an incident to be granted only in the rarest cases. But the next act 7 passed in 1841 in the midst of a severe economic crisis carries a definite accent on debtor relief as a primary if novel function of bankruptcy. 8 And although this law was on the statute books for only eighteen months, yet in that brief period 28,000 debtors were relieved of $445,000,000 in obligations by the surrender of property worth hardly one-tenth that sum. 9 And so, although in the act of 186710 the "merchants and bankers in New York, Philadelphia and Boston" to whom those "rebel" debtors of the south had owed $3oo,ooo,ooo at the outbreak of the war gained temporary assistance in "collecting something of the millions of indebtedness due them from the rebel regions of the country""-the industrial crash of 1873, exceeding in extent and severity any the country had experienced, precipitated a demand for liberalization of the act in favor of the debtor and resulted in the amendment of 187412 by which a composition device was added and discharge provisions were relaxed. Likewise, the perennial attacks on the present act, itself passed in the aftermath of the depression of z893, reflect the recurrence of normal "creditor times." They have been directed to strengthening the criminal and discharge provisions to prevent the "fraud and reckless speculation" permitted by the act in the original form. The Donovan reports of the early i93o's with their recommendations of reform pointed toward "creditor relief";' 3 but with the persistence of the present depression with its focus again turned on debtor troubles, we have 1933 amendments to the act which in form and tide at least are "for the Relief of Debtors.' ' 4 The same tendency may be. observed in the debtor-creditor legislation of the states. Indeed, we may assume that, had the states been as free from constitutional 02 STAT. I9 (I800).
'5 STAT. 440 (x84x). 'In debate on the bill Daniel Webster said: "I am free to confess my leading object to be to relieve those who are at present bankrupt, and who cannot be discharged or set free but by a Bankruptcy Act passed by Congress.. . . Between the want of power in the state and the want of will in Congress, unfortunate. insolvents are left to hopeless bondage. . . . The cases of the hopeless debtor have been accumulating for a whole generation." 5 WEsaS, WoRKS (9th ed. 1856) x8. ' out in the early decisions has undergone little variation since. As might be expected, to avoid constitutional censorship the states have phrased their laws in terms of remedial reform. But even so, as we shall observe, many of the laws so masked have nevertheless been declared trespassers on a forbidden domain.
The many acts, their amendments and the decisions of the courts construing them are too voluminous to press within the framework of a single article. The appendix will give the detail of the enactments by states with some of the more noteworthy decisions on the laws. The text of the article will accordingly be devoted to a more general treatment of the movement for mortgage-debtor relief as it is reflected in the state statutes and decisions. These statutes fall into three general .groups: (i) the moratorium by which the courts are authorized to delay foreclosure proceedings for a definite period of time expressed in the statute; (2) the extension of existing redemption periods; and (3) the prevention of abnormally large deficiency judgments following foreclosure sales, either by sanctioning the fixation of an upset price below which the property may not be sold, or by requiring the determination of a "fair market value" by the court, which figure rather than the sale price must be credited on the judgment. Although these devices are dealt with separately, it should be noted that some states utilize all and some combine two in their statutes.
THE MoRAToiuum
The device for relieving the mortgagor which has received the widest acceptation during the present period of depression is the moratorium. In all, 28 states have passed such laws. At first the legislatures seemed loath to deal drastically with existing mortgage foreclosure procedure. Coupled with this reluctance, it may be assumed, was the expectation that if foreclosures were enjoined for the period of the dark days of early 1933 the inevitable return to normal times would set all things right. At any rate, we find the first steps in the direction of mortgagor relief timid indeed. The Arkansas act, approved in February of 1933, seems to reflect this attitude in its provision for a postponement of the filing of answers in foreclosure proceedings for a period of three months. 20 And even this step finds its rationalization not in the necessity for relief to mortgagors but "in the relief of congested dockets of the chancery courts." But with the continued downward spiral of deflation the movement for moratory legislation quickly gained momentum and stays of longer duration became the rule.
These laws with almost no exception are prefaced by a long preamble in which the desperate financial ills of the country are cataloged. And the world-wide economic depression is taken as the broad base upon which the exercise of an enlarged police power may find support. They are phrased in the language of remedial reform 'Ark. Laws 1933, no. 21; see also the Texas legislative sequence of that year. An act postponing sales under execution f6r four weeks because of the banking holiday (Laws 1933 , c. 17) was followed by another before. its expiration granting a further extension of short duration-crowded dockets being proffered in the statute as the explanation (Id. c. 59). Another (id. c. xo5) and then the Greathouse Moratorium Law (id. c. 1o2) authorizing the continuance of actions for the recovery of real property or foreclosure of liens for a period of i8o days stated as their justification the extraordinary financial emergency and depression. Most of those states in which the moratory statutes have been accepted without constitutional objection or which have met and overcome such objection, have extended by subsequent enactment the force of the laws. Not a few, however, have permitted them to lapse. 2 5 The common practice has been to grant to the outstanding act a lease of life sufficient to carry it into the next legislative term so that if conditions at that time warrant an extension it may be granted with no interruption of the stay. Sixteen state legislatures have so acted, the present acts expiring by their terms on various dates during 1938, 1939 and 1940.28 These extensions are premised on the assumption that the emergency which called into being the exercise of this extraordinary legislative authority still persists and economic conditions demand as strongly as ever that their provisions be continued. The statutes are temporary by their own terms. Indeed, it is precisely this feature on which their constitutionality depends. The Supreme Court of the United States in the Blaisdell case, calling to its support the language of an earlier precedent 2 7 to the effect that a law "depending upon the existence of an emergency or other certain states of facts to uphold it may cease to operate if the emergency ceases or the facts change even though valid when passed," has held that "it is always open to judicial inquiry whether the exigencies still exist upon which the continued operation of the law depends" '28 And while "the declaration by the Legislature as to the existence of the emergency is entitled to great respect, it is not conclusive"; 29 and there have been skeptical voices raised in at least two supreme courts of the states questioning the validity of emergency legislation in a period no longer of that complexion. however, the court emerged from its self-imposed judicial moratorium to declare the 1937 act unconstitutional, grounding its decision on the observation that the "temporary emergency . . . which had given vitality to the earlier mortgage laws in 1937 has ceased to exist." 33 Mr. Justice Eberly speaking for the court said: "It appears that there is no crisis now prevailing which involves a general paralysis of business and finance, and that the unfortunate condition now confronting us is strictly a 'continued depression.' " 3 4 Accordingly, the court denied the law its blessing.
Likewise in Mississippi the court has become skeptical of the constitutional validity of its moratorium which, initiated in 1934, 35 be now seriously questioned whether any such emergency continues to exist in this state as will support the further operation of the re-enacted so-called moratorium law, especially as to deeds of trust and mortgages given before the passage of these statutes. .. . Courts take judicial knowledge of general conditions throughout their territorial jurisdiction, and we must begin to have some comprehension, as everybody else who is observant, that general business conditions have now returned to that which is as nearly normal as will perhaps ever again exist upon the general average in this section. It may, therefore, well be now inquired whether there is constitutional warrant for the further continuance of the enforcement of said moratorium laws." But since appellant did not press the question in argument, the court was content to "go no further in response to it than is said in the foregoing paragraph." But the instances just noted are, after all, exceptional. Indeed, it is mainly in this fact that their interest lies. The courts of most of the moratory states under the pressure of the Blaisdell case have shown no disposition to deny either the severity or the persistence of the depression on the assumption of which the laws have been extended. This has forestalled constitutional demolition. It has also served to shift the scene of action from the field of legislation to that of judicial construction and application. Reference to the experiences of the states outlined in the appendix will indicate in some detail the degree of interaction between court and legislature. The situation has, moreover, brought out the residual power in the judiciary to narrow Before the expiration date of these acts, both were further extended to March i, x937. 9 With this exception little material change was made in the amendments.
It is a judicial commonplace that in construing these acts, the mortgagor is given the benefit of the doubt, and it was early said that "the granting of the continuance is to be the rule under the statute" unless the mortgagee shall convince the court of good cause to the contrary. 4 0 But this did not mean "that the purposes and intent" of the act was to give relief to property owners hopelessly insolvent for whom there could be no possible rehabilitation. If a mortgagee could so define his debtor's condition "good cause" had been shown.
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The Iowa statute contained no moral requirement comparable to that of New Hampshire that the petition for relief contain "a brief statement of his (the debtor's) past conduct in meeting his legal obligations and liabilities." 42 But at least the court proposed that when he "prayed for relief," the debtor's hat be held in "clean hands." 43 The court sympathetically observed that the "gift of prophetic vision . . . was withheld from these lowly swains of the soil and the alluring mirage of perpetual prosperity led them deep into the uncharted desert of unprecedented depression.... ",44 But this was not to say that one who bought a farm within the moratorium period for speculative purposes could thus recoup with the aid of a prolonged legal stay. The moratorium was not for him. 45 It was said in 1936 that to continue a mortgagor in possession whose payments are not sifficient to carry the property and who has no prospect of redeeming, violates the contracts clause. 40 But when the legislature in 1937 extended the moratorium to 'Iowa Laws 1933 March x, x939, although "applications for relief had to be in 'good faith'" it was stipulated that a showing of the mortgagor's present insolvency or of the inadequacy of the security should not in itself constitute good cause for refusal to grant a continuance. 47 And in the similar extension of the redemption statute the same language was employed.
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If the court has said that this new language adds "little if anything to [its own] judicial pronouncements," at any rate there is some evidence of a disposition to take the statute's language at face value. 49 The case in which this was said presented a debtor in bankruptcy whose real property was rejected by that court as burdensome. His only other tangible assets were a tractor, also mortgaged, and a team of horses, and his debts exceeded his assets by more than $6,ooo. But counsel had said that the land involved was in the "garden spot of the world" and the debtor had "the aid of the Good Samaritan neighbor" to help operate his farm, so the court was unable to say that the prospect of redemption was so remote as to justify withholding a continuance. 5°N ot all of the emergency laws have been confined in their operation to debts secured by real property mortgages or deeds of trust, though by far the great majority have been so limited. The most striking example of a general debt moratorium by which all laws related to the enforcement of any debt, public or private, except those due the United States, its agencies, or the state are suspended, is that of Louisihna. This act originally passed in I93451 by the legislature (which under the Louisiana Constitution is given the power to authorize the suspension of the laws of the state), -52 has been subsequently renewed without interruption and unless repealed or invalidated by the courts will continue in force until the twentieth day after the adjournment of the 194o legislature.
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By its terms the State Bank Commissioner is made Debt Moratorium Commissioner and is authorized to set up the necessary administrative machinery. Following a hearing before him participated in by the debtor and his creditor, the Commissioner is authorized "to suspend all laws or parts of laws relative to the enforcement of any debt [as herein defined] . . . and to suspend all laws or parts of laws authorizing the reduction of such debt to judgment or the enforcement thereof, or the enforcement of any lien, privilege of mortgage securing the same ... for such period of time and under such terms and conditions as to the payment of any part of such debt, in principal or ifiterest, by installment or otherwise ... as may seem just, reasonable, fit and proper in each particular case involved." Jurisdiction of the Commissioner extends also to all pending judicial proceedings and upon the filing of his order in the court involved its process is thereby suspended, though an appeal from such order may be taken by any party interested to the district court which '"Iowa Laws 1937 may not, however, enjoin any order of the Commissioner pending the rendition of a definitive judgment by the appropriate court of appeal.
4 EXTENSION OF THE REDEMPTION PERIOD
The plight of the hapless debtor under the early Common Law is well known. Imprisonment was his lot if he failed to pay, and the*judges of that day seemed no less apathetic toward his troubles than the Law which they professed to serve. 55 Nor was the mortgagor-debtor who defaulted dealt with much less harshly. His mortgagee held title to his land and default in payment meant immediate forfeiture of any chance to get it back. It is against this backdrop of ill fortune that the debtor's role as underdog is dramatized. And this may have served in part at least, to point up his demand that in the name of fair play restraint be imposed on his adversary mortgagee. At any rate, the courts did intervene in his behalf. The Chancellor, drawing his authority from Equity, tempered the shock of immediate expropriation by inventing the "equity of redemption," a doctrine which permitted the mortgagor to pay his debt within a specified period after default and thus regain the land which had passed to his mortgagee. And this, said a Lord Chancellor in 1762, on the theory supported by '"great reason and justice" that "necessitous men are not, truly speaking, free men but, to answer a present exigency will submit to any terms that the crafty may impose upon them.
5 6
The judicial sale, no part of this early procedure-which still exists today in a few states as "strict foreclosure"--was a later development, coming by way of statutory enactment. The period of redemption (somewhat similar to the equity of redemption ordained by the English Chancellor) which found its way into some of the foreclosure-by-judicial-sale statutes of the states comes into existence following the sale and continues for a stated period thereafter. 5 8 Apparently in all but four 5 The act applies only to debts contracted prior to jaly x, 1936; but such debts thereafter renewed or extended for the duration of the act are exempted from its operation. Mr. Sol Weiss, Jr., of the New Orleans Bar, writing of this act under the tide "Radicalism or Reform" in the Commercial Law Journal, May 1935, says that it is simple, informal, expeditious and free of costs. The procedure before the Commissioner as he describes it is not unlike that in bankruptcy, with the furnishing of schedules of debts and assets, participation of the creditors in the examination of the debtor and his books, and participation by all creditors under the order of the Commissioner in the assets and income of the petitioning debtor under conditions scaling down debts and extending maturity dates during the duration of the act. The writer declared that "In actual practice, when a conditional moratorium is granted subject to stipulated payments, the Commissioner usually appoints one of the larger creditors as trustee to receive and distribute the dividends." He also declares that "Except where the application is made by the distressed owner of real estate where no early appreciation in value or income can reasonably be expected, the moratoria thus far granted have not exceeded a period of three or four months."
See also provision for local mediation board in the Wis. Laws 1933, c. 15, id. 1935, c. 319. ' In 1551 Chief Justice Mountague in the case of Dive v. Maningham, i Plowden 6o, said of one committed to prison for debt "neither the plaintiff nor the sheriff is bound to give him meat or drink if he has no goods, he shall live on the charity of others, and if others will give him nothing, let him die in the name of God, if he will, and impute the cause of it to his ow fault, for his presumption and ill behavior brought him to that.imprisonment."
'Vernon v. Bethell, 2 Eden iso (1762). See Durfee and Doddridge, Redemption from Foreclosure Sale-The Uniform Mortgage Act (1925) 23 Mtcm. L. Rev. 825.
-Conn., Ill., Maine, Vt. 'An exposition of the statutory provisions of the several states relating to foreclosure and redemption may be found in 3 JoNES, MOROAEs (8th ed. 1928) ss. x695-x746. In four states the period precedes the sale.
states" 9 the mortgagor enjoys possession during this period and in most states rentfree. 60 The ostensible purpose of this mortgagor privilege is to afford a breathing spell during which the debtor may refinance his indebtedness or gather his growing crops. A less obvious but certainly important practical benefit, however, is the same as that sought to be accomplished by the acts discussed in the next section: the diminution of deficiency judgments. But here it is the mortgagee himself who diminishes the potential judgment, not the court. For generally the price of redemption is not the mortgage debt but the bid price at which the property was knocked down plus interest and costs. Accordingly for the mortgagee to protect himself against a loss of his security at less than its value, he must bid at least what he judges that value to be. And, of course, the higher bid thus induced lessens the amount of the deficiency which the mortgagor must make up. As these statutory provisions for redemption antedate the mortgages with which the courts have been concerned in this current depression period, constitutional objection does not intrude.
6 2 But quite generally the existing redemption periods have been lengthened by the various states so as to fit into the moratory schemes adopted. And as the moratorium, acting retrospectively, must undergo the censorship of the contracts clause, so these amendments must do likewise." The result is that while quite a few statutes in their original form make no requirement that "rental value or income from the property" accruing during this statutory respite be applied on the debt, the recent statutory extensions do require this appropriation.
The statute of Minnesota 64 may be cited as typical. For, having received the constitutional sanction of the United States Supreme Court at an early date in the Blaisdell case, it has furnished the pattern which most of the statutes have followed. By the law of Minnesota, passed long before the depression struck, a mortgagor might redeem his foreclosed property within a year after sale if foreclosure was by advertisement, or within a year after confirmation of sale, if by action. And the Minnesota Supreme Court had held that during such period the mortgagor's right to possession also included the rents and profits from the property." When, however, in 1933 because of the "public economic emergency" existing in the state, the legislature moved to extend unexpired redemption periods, the act which it passed required the mortgagor "to pay all or a reasonable part of such income or rental value, . . . toward the payment of taxes, insurance, interest, mortgage or judgment 'Ala., Ore., Tenn., N. Mex. Cf. however N. Mex. Laws 1934, Sp. Sess., C. 26, which provides that in suits brought after March x5th of any year the mortgagor (erroneously "mortgagee" in act) may not be dispossessed from farm land until the crop is harvested, unless the instrument provide otherwise.
'4For a statutory example, see infra note 69.
'The-South Carolina Legislature in 1932 (Laws 1932 , no. 877) made use of this device obviously for the purpose suggested by enacting a simple statute providing that tho bidding at a judicial sale shall remain open for a period of thirty days, during which the bid may be raised by any person other than the mortgagee. "A conventional statement of the law is given in 6 R. C. L. 365 (1915): "The general rule is that the law in force at the time a mortgage is. executed, with all the conditions and limitations it imposes, is the law which determines the force and effect of a mortgage. indebtedness at such times and in such manner as shall be fixed and determined and ordered by the courts; .... ."" And one recalls that it is in this requirement of the act and the limitation on its own existence that the Supreme Court's opinion in the Blaisdell case found its main support for a judgment of constitutional validity.
The phrase in the emergency amendment is that "all or a reasonable part of such income or rental value" shall be applied on the mortgage debt. And this would seem to permit a wide judicial discretion in determining the proportion of income to be applied on the debt; and a number of the state courts have so construed the language. In South Dakota, however, the Supreme Court has held that the legislature in using these words "intended that the full value of the possession should be received by the mortgagee in every case, from one source or another." And an order "directing the payment of less than all of the income or rental value" would receive the court's approval only on a "showing that the mortgagee had received or would thereafter receive the remainder of such value from some source other than through a direct payment of the rental or income." 67 Moreover, this device has not altogether escaped the ban of unconstitutionality though it is not by way of the contracts clause that it has been applied. 68 In this context the technique of constitutional denial adopted by the Kansas Supreme Court is as interesting as it is rare. In that state the owner-debtor is given the right to redeem property sold under execution or order of sale within 18 months from the date of the sale and in the meantime he is entitled to possession of the property rentfree." In i933 by joint resolution 70 a moratorium was declared "upon all periods of redemption from judicial sales which were running at the beginning of the present emergency created by the bank moratorium under federal order and which expire during the moratorium as defined in section 2 hereof." Section 2 limited the extension to six months with an authority to the governor to renew it for a like period. The 1935 act became effective on March i and shortly mortgage debtors who had been enjoying the substantial respite afforded by the previous moratoria began taking the necessary steps to assure themselves of the new dispensation provided by its terms. Five such, whose properties had been sold under foreclosure during 1932 and 1933, on petition to the court obtained extensions of their redemption periods until January 15, 1937. Whereupon there seems to have occurred a simultaneous collapse of the patience of the mortgagees who had taken no objection to the previously granted stays. With one accord they now appealed to the Kansas Supreme Court for relief from what they considered an imposition on their indulgence. Their appeals 74 resulted in a decision declaring the 1935 act unconstitutional and establishing an authority on the basis of which 24 cases were reversed the same day.
Inspiration for this "crack down" was drawn from an 893 Kansas decision but mainly from an opinion of a federal district judge construing the moratorium of 1934 7 in which it was said: "To uphold and enforce the Mortgage Moratorium Law of this state passed after rights of these parties had been finally settled by orders and decrees, as against this fixed and settled law of this case, would be in direct conflict with the settled law of both the state and the nation, would be unconstitutional and void as against the fundamental law of the land and the absolute rights of the parties as determined *before the Act of the legislature relied upon was enacted." 7 6 In quoting with approval this language, the Supreme Court of Kansas said: "We are not willing to yield the unbroken record of this court and most other courts in favor of the judgment of a competent court of record being res adjudicata and not subject to annulment or being set aside by a subsequent act of the Legislature, even on the theory of the existence of an emergency, especially when that emergency is a continuation of four consecutive ones culminating in a total extension of nearly four years."1 77 Thus the legislative redemption extension passed by the 1935 act was declared invalid as an attempt on the part of the legislature to alter an order of court from which no appeal had been taken and which by that fact had become res adjudicata.
s
The net effect of this holding was to restrict the operation of each act to decrees rendered after its enactment, an indulgence of no value for, as we have noted, the normal redemption period in Kansas was i8 months.
Since attorney's fees incurred in foreclosure are not infrequently taxed as part of the costs payable by the redeeming mortgagor, it is of interest to note that two states, Idaho and North Dakota, have sought to impose a control on the amount of the fee charged. 
THE DEFICIENCY JUDGMENT ACT
The legislative and judicial history of the mortgage as a credit instrument reflects, in the long view, a tendency more favorable to the debtor than to the creditor. As an incident of this trend we observe the appearance of the procedure of foreclosure by judicial sale which has as its justification the assurance to the mortgagor of the surplus over the mortgage debt which the sale of the property brings. Yet this confers on the mortgagor a right which is valuable only when it is not needed-in an expanding market. 80 In a period of abnormal deflation the judicial sale of property mortgaged during a period of prosperity will likely produce not a surplus but a deficit. And as the surplus is payable to the mortgagor, so the deficit is payable by the mortgagor. For the primary credit obligation is the note to which the mortgage is merely security; and if full payment of the note is not accomplished by the sale of the security, the creditor is entitled to look to other assets of the debtor for satisfaction. These "other assets" are subjected to the payment of the unpaid portion of his debt by a deficiency judgment which is measured by the difference between the sale price and the amount of the debt. And so the judicial sale, dependent for its effective operation upon a normal market and competitive bidding, in a period which furnishes no buyers-and so no bidders-may become an instrument of oppression by which the mortgagee may be treated to a windfall and the mortgagor made to pay his debt twofold. There is in fact no hint of the unusual in the many judicial sales held throughout the country during the first few years of the depression at which the single bidder was the mortgagee to whom the auctioneer, after a futile effort to whip up a bidding enthusiasm among the few other mortgagees present, knocked down property worth thousands of dollars on a bid of a mere $ioo.
s l "An Idaho statute of '937 (Laws 1937, c. 64) which repeals similar acts passed in 1935 (Laws 1935, cc. 7, so6) stipulates that redemption may be accomplished by "paying the purchaser the amount of his purchase with interest at six per cent (a reduction froth a former ten per cent), taxes and attorney's fees . . . " which must be "proven by affidavits of the attorney who has received and the person who has paid the fee.
The action taken by the North Dakota legislature in 1933 may foreshadow a general movement for legislative control of attorney's fees charged in simple mortgage foreclosures. For that year the legislature reduced the attorney's fee taxable a's costs to $25 which-somewhat gratuitously-he was denied the right to split with his client (Laws 1933, c. 154) . Not only so. To collect this amount the good faith of his employment had to be proved. By the 1937 amendment (N. D. Laws 1937, c. 16o ) the right to a fee was limited to a resident lawyer of the state. And the strain on his honesty is relieved by omitting proof of good faith--simply making the violation of the statute a misdemeanor.
'I If the property may be sold at a profit or for an excess over the mortgage debt, this may be better done at private sale by the mortgagor who may thus liquidate his debt. Accordingly as a device to preserve the debtor's equity in the mortgaged property, one may assume that the judicial sale rarely functions.
'In Federal Title & Mtge. Guaranty Co. v. Lowenstein, 113 N. J. Eq. 200, s66 At. 538 (1933), the Chancellor notes that on the date of the sale of the property therein involved there were 29 sales foreclosing first mortgages. His tabulation shows that the decrees fixing the amounts due ranged from a low of $2,902.44 to a high of $4,787.36. Yet with the exception of one bid of $5,8oo.oo against a decree of $8,475.77 (and two bids at $2oo and $6oo), all the properties were knocked down on bids of $xoo.oo. And he continues: "The record of sheriff's sales above recited and-which is but a fair example of everyday It would seem that a court which had set itself a precedent for inventiveness in the creation of the equity of redemption to relieve against the forfeiture of a mortgagor's land would not doubt its authority to deal with the inequities inherent in the situation just alluded to. But this tradition of the early English Chancellor seems not to have been generally inherited by his contemporary American counterpart. Since, however, the sale's validity depends upon its confirmation by the court, a measure of control is permitted within the framework of orthodox equity doctrine. Confirmation may be withheld if the bid is so low as to "shock the conscience of the court. 's2 It is impossible to say just what disparity between value and bid price will provide the necessary shock. But "mere inadequacy of the price bid at the sale is not sufficient to authorize the trial court to refuse to give its approval." 8 3 True, "If there are other things in addition to inadequacy of price the court may refuse to confirm." But "General conditions resulting from the economic situation which has prevailed for the past few years is not a sufficient fact or circumstance, in addition to inadequacy of price, to justify a refusal to confirm" 8 4 And even so, this power of the court has been confined to ordering a new sale at which it is assumed a fair price will be obtained. It is hardly likely, however, that if the unconfirmed sale produced only a single bidder-the mortgagee-he can be induced to raise his bid at the second sale unless competition compels it. Accordingly the result of judicial intervention at this point may be simply to add the costs of successive sales to the mortgagor's debt.
Some courts, it is true, have borrowed from equity receivership practice the fixing of an "upset price" and have applied this to the simple mortgage foreclosure procedure. 8 8 But again unless the upset price is bid, the court has no alternative but to order a resale and thus increase the costs. Indeed these techniques invoked in the debtor's interest may help him litde if at all. Accordingly, we have a few courts, unwilling to be hemmed in by the inadequacy of old formulas and at the same time denying their dependence on legislative authority, which have broken through the conventional equity idiom and have asserted for themselves an inherent competence to deal with the new demands of this period. (932) , in which the court answers in the negative its question: "Does the depression or unprecedented scarcity of money for ordinary transactions or enforced stagnation of the real estate market constitute an equity sufficient to warrant a court in restraining the exercise of the power of sale in a trust deed?" Lipscomb v. New York Life Ins. Co., 138 Mo. 17, 39 S. W. 465 (1897) in which the court says: "However strong our sympathies may be enlisted for the unfortunate victim of hard times, they cannot furnish a basis for equity jurisdiction; and such courts cannot and ought not to be made the instruments of speculation in the future values of property even for the benefit of the unfortunate." See also The most notable example of this assertiveness is that reflected in the decision of the Wisconsin Supreme Court in the case of Suring State Bank v. Giese. 88 Here the trial court had refused to confirm a sale of property mortgaged for $2,ooo and bid in by the mortgagee for $6oo, except on the condition that a deficiency judgment against the mortgagor be denied. In upholding this decision, the Wisconsin Supreme Court noted a "power of a court of equity, without the aid of statute, to take one or all of three steps for the protection of the parties and the promotion of a fair solution of the difficulties." The first two-refusal to confirm a "substantially inadequate" bid and fixation of an upset price--though somewhat unusual, were conventional enough and, as has already been suggested, accomplished little in the debtor's interest. The third, however, moves toward a much less common procedure. It is said that the court in fixing the "upset price" may conduct a hearing, establish the value of the property (in which "usefulness" and "future value" must be given weight) and, "as a condition to confirmation, require that the fair value of the property be credited upon the foreclosure judgment." '' 7 And, although the plaintiff is entitled to reject this condition and thus force a resale, the delay and expense of this alternative should go far toward making hipn amenable, especially in view of the risk that the court might deny confirmation to the resale.
Had the courts taken the lead furnished by this decision, 88 it is possible that the many deficiency judgment statutes designed to accomplish the same purpose-and largely by the same procedure-would never have been enacted. Almost all, however, referred to the case only to repudiate it and hurriedly retreat to the safety of more orthodox authority 8 9 And so the legislatures of a number of the states turned their attention to the problem, setting up acts to sanction judicial control which the courts had refused to assert for themselves.
Some of these acts have taken the procedure of the upset price made somewhat more respectable for simple mortgage foreclosures by the Suring case and have provided that the price so fixed or the "fair value" be credited on the judgment. Under this procedure the difference between a figure judicially determined-not the sale price-and the mortgaged debt measures the plaintiff's recovery. 0 The deficiency judgment laws enacted during this period reflect an unusual uniformity both of form and technique. They adopt either the device of the upset price, which is also made the basis of a credit on the foreclosure judgment, or they provide for the determination of the "fair value" of the property, and require that this be so credited.
The typical language of these acts permits the court in ordering the sale to "take judicial notice of economic conditions and after a proper hearing fix a minimum or upset price at which the mortgaged premises must be bid or sold before confirmation of the sale." Or on a motion to confirm the sale the court may conduct a hearing to establish the value of the property and require, as a condition to the confirmation, that such value be credited on the judgment. And in determining this "fair value" the court may call to its assistance testimony or sworn appraisals by disinterested experts.
Nearly all invoke as their major premise the emergency created by the depression. But not all have a time limitation comparable to the moratory acts. Those which do, form a part of the general moratorium scheme and are made to expire simultaneously with the general act. New York's act is of this type and its constitutionality has been grounded in its temporary character."' The constitutionality of the Alabama act is similarly rationalized. 92 Many of the acts, however, are not so limited. Accordingly, unless they are subsequently repealed or otherwise consigned to the legal limbo by the courts they will constitute a permanent addition to the foreclosure procedure.
Not a few states have specifically exempted instruments executed to the federal government or any of its credit agencies from the operation of their moratory laws, including the deficiency judgment provisions. Indeed, fear lest mortgage relief funds be withheld led the California legislature, by joint resolution, to have inquiry made as to the effect of a proposed deficiency judgment act on federal policy. in which, at §4, the legislature delivers this ultimatum: "If the courts declare this act unconstitutional insofar as it relates to mortgages or contracts in existence at the time of taking effect of the Act, they shall never consider its constitutionality with reference to mortgages or contracts entered into after the date when this Act becomes effective. 
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By making these acts retroactive in their operation the legislatures have thrown them squarely into the teeth of the contracts clause of the Constitution. It is not surprising, therefore, that at this point we find the highest constitutional mortality. The effect of a decision of unconstitutionality is generally to render the act impotent only so far as existing contracts are concerned-uncurtailed control of mortgages executed after the effective date being permitted. But a few courts have refused to allow even this narrowed competence. The Arkansas Supreme Court, for example, after vetoing the deficiency judgment act of the 1933 legislature 9 4 as being violative of the contracts clause, went on to hold, by construction, that as to instruments executed after the date of the act it has no applicability.
9 5
The West Virginia Supreme Court in its zeal to defend all mortgages-present and future-from legislative officiousness, has taken the unique position that the deficiency judgment act of its legislature 9 6 constituted an effort by the legislature to impose on the circuit courts "a function nonjudicial in its nature and therefore hot within the powers of those courts as defined in the Constitutiop." Article 8 of the Constitution provides that the courts "shall have such other jurisdiction, whether supervisory, original, appellate, or concurrent as is or may be prescribed by law." But the court said that these "supervisory powers can be only exercised over matters juridical" and that such a matter is not presented when, on petition for confirmation of a sale, the court is required to determine the adequacy of the price. 97 The Pennsylvania deficiency judgment act has likewise been permanently interred though the judicial requiem is varied. The acts. of 1934 and 193598 were invalidated as impairing the obligations of preexisting contracts.
99 Point was also made of the violation of the special legislation clause of the Pennsylvania Constitution, 10 0 but the court declined to consider its pertinence. Consideration was given to this point in 1938 when the court decided that as to mortgages executed after its date, the acts were declared unconstitutional on this ground. 10 ' And for the same reason federal credit agencies were requested to advise the legislature "whether or not in their opinion the adoption of legislation . . . abolishing deficiency judgments would have a tendency to hamper . . . or prevent the continued granting of the Federal Land Bank, etc., to the citizens of the state of California; . .The board of the HOLC through its general counsel replied under date of April 2, 1937, expressing the belief "that such deficiency judgment legislation as you refer to is unwise public policy, puts obstacles in the way of the family deciding to acquire a home, and should be avoided.... " "The deficiency judgment evil consisted of the wrong which resulted from auction block sales on a bid not representing fair value at all but a mere nominal amount and the taking of a deficiency for the remainder of the debt after the mortgagee had taken the property for such nominal value. This situation is avoided by the law now on the books in California requiring that full credit for the full, fair value of the property be given at the foreclosure sale and the deficiency judgment be taken only for the remainder.. the judicial veto was also applied to the 1937 deficiency judgment act. 102 The court could find no justification for a classification which excepted land banks and the Federal Farm Mortgage Corporation from the provisions of the act. Nor could the court justify different treatment for mortgage judgment Ereditors and other judgment creditors. Accordingly, the act was invalidated. 10 3
The casualty list does not, however, include all of the deficiency judgment laws which the legislatures have passed during this period. There is one conspicuous survivor whose validity has been upheld not only as to mortgages made since its date but also to those which were executed previously. The act is that of North By the terms of this act, if the obligee is the purchaser at the sale and sues for a deficiency, the defendant is permitted to show "as a matter of defense and set-off... that the property sold was fairly worth the amount of the debt secured by it . . . " and so "defeat or off-set any deficiency judgment against him in whole or in part." And in approving this statute the Court said: "The contract contemplated that the lender should make itself whole, if necessary, out of the security, but not that it should be enriched at the expense of the borrower or realize more than would repay the loan with interest ......
The mandate of the statute is that the property's "fair worth" be determined by the court and this phrase or its synonym "fair value" recurs throughout the statutes. Obviously to require the imposition of a "fair value" standard to foreclosure sales implies at once the existence of such a standard and its availability to the judge charged with applying it. "Market value" is irrelevant for, with the exception of forced sales, there has generally been no market; and this has also meant that the fixation of value by the bargaining of the free-from-compulsion seller and the freefrom-compulsion buyer has largely ceased to function. Nor is the highest bid at the judicial sale of more assistance. Here the presence of competitive bidding and a normal market are the guarantee of an accurate value. It is, of course, a recognition of the absence of these factors which has led to the statutes in question. Certainly the bid price may be taken into consideration by the judge in fixing the "fair value"; but it must remain to other circumstances to carry the burden of evaluation.
A recital of these commonplaces merely serves to accentuate the anomaly of a "true value" concept as distinguished from "market value" in a price economy. 107 "mPennsylvania Company v. Scott, x98 Ad. 115 (Pa. Sup. Ct. 1938). But anomalous or not, the judicial obligation is clear. From some source the hypothetical must be translate4 into the practical stuff of everyday court judgment. Or as one judge has put it, "The question is a difficult one but nevertheless must be determined."
1 0 8
A formula of the New York court includes "evidence of the age and construction of the buildings on the premises, the rent received therefor, assessed valuation, location, condition of repair, the sale price of property of a similar nature in the neighborhood, . .. accessibility and all other elements which may fairly be considered as affecting the market value....
109 And the court adds "with such evidence the trial court in the exercise of its best judgment should determine the market value ... in the existing circumstances." 1 True, the same court in 1934 had observed that there is "no market value of real estate of any kind."'' But this, the 'court reminds us, was said in considering the constitutionality of the deficiency judgment act and "has no application to the question" of determining the standard of value required by its terms 1 2
Other factors have been added, such as "expectation of the return, in the not distant future, of a fairly normal market.... ",13 And it is in the same context that the court urges "the longer view ... in order to arrive at a 'normal value' that avoids the pitfalls of inflation on the one hand and of deflation on the other."
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These subjective factors must undoubtedly weigh heavily in the balance struck, although they may represent nothing more than judicial wishful thinking or sentiment for the traditionally imposed-on debtor who cannot help himself. But in any event if the mortgagee is to be repaid his investment from the security which he holds, it is the market-present or future-which must support that payment. That the market will generally recover sufficiently to overcome depreciation and debt accumulation so that the mortgagee will thus be made whole, one may be permitted a doubt. There can be no doubt, however, that the "fair value" device, if the market 306 (1934) , the trial judge fixed an upset price of $25,000. The amount due on plaintiff's mortgage was $32,449.75. He bid in the property at the sale at $25,000, the upset price. The question of the deficiency judgment was not determined and this question is before the court in the decision reported in 153 Misc. 554, 276 N. Y. Supp. 246 0934). The judge determined the "fair and reasonable market value" by affidavits filed in the case. The officers of plaintiff insisted that "the property is not worth over $25,oo.
The values as shown by the affidavits of the defendant, however, were respectively $48,000, $53,426, $45,000, "over $5o,oo"; and that fixed by "an appraiser for the HOLC" was $55,192. The trial judge after "a careful examination of the affidavits submitted on behalf of the defendants" decided that "all things necessary for a fair valuation of the property have been considered by said appraisers" and determined that "the fair market value of the property at the present time is not less than $45,000, or over $7,oo0 more than all of plaintiffs claims...." And accordingly the deficiency judgment was denied. 'Heiman v. Bishop, 272 N. Y. 83, 88, 4 N. E. (2d) 944, 946 (1936 fails to stage this comeback, has effected a sharing of the loss between mortgagee and mortgagor by imposing a capital levy on the former and placing this to the credit of the latter.
Had it not been for the constitutional inhibition of the contracts clause it is likely that popular resentment against the many unconscionable deficiency judgments of the period wopld have shown itself in statutes abolishing this right altogether.""f The deficiency judgment statutes passed have, in form at least, stopped short of this drastic step. Instead, they have set up this "fair value" device, as one court has said, "to bring both mortgagor and mortgagee within the spirit of equity." 0 And even in this form, as to preexisting debts, with little exception the laws have been struck down. One recalls, however, that these statutes are not temporary by their terms and as to mortgages executed after their date, their control is uncurtailed. Accordingly, they may represent the one permanent deposit of this period in the field of mortgage legislation.
The moratorium, on the other hand, avoids the problem of valuation by postponing it. But by adopting this course the legislatures have not thereby eliminated all the mortgage problems even for the present. Rather, they have created others hardly less burdensome which have been deflected into the laps of the judiciary. For relief is dispensed to the mortgagor through the medium of a court decree and while the statutes usually go no further than to require that taxes and reasonable payments on the debt condition a moratorium, the judges have proceeded on the assumptions that this does not require an.automatic injunction against all foreclosure suits but only those in which the mortgagor shows himself worthy of relief. And, as we have seen, this duty to discriminate between the deserving mortgagor and his unworthy brother has conferred on the trial judge a degree of paternalism hitherto unknown to the mortgage relationship.
The policy of evasion which underlies the moratorium rests, of course, on the assumption that the economic condition which invoked legislative intrusion into the field of private contracts is merely temporary. Accordingly, if the mortgagor'be tided over the present "crisis" the return of normal "good times" will solve his problems for him. Most are agreed, however, that such a prosperity is not now with us, and the extension of existing moratory legislation by some of the states into 1940 suggests no rosy optimism as to its early return.
While it would be fatuous to assert that the moratorium solves no prolems,1 1 7 -' The mortgagor to whom in the meantime the moratorium has assured a home would surcl7 disagree. So also would the farmer whose land has thus been saved to him. And for those who because of the respire have been able to refinance through the HOLW or other federal agencies, the laws have provided a real solution to a financial problem. Not only so. The reluctant mortgagee on whom the moratorium has imposed a debt holiday is in a more receptive mood to the suggestion of his mortgagor it is nevertheless true that these statutes in a real sense merely temporize with a financial pathology. And this has given rise to the question, after the moratoriumwhat?" 1 8 There are those who insist that the shock of a sudden termination of the moratory stay on a real estate market already punch drunk from the depression would be more than it could stand. And to temper the impact it is suggested that during an extended moratory period the principal of existing mortgages be amortized at the rate of at least two or three per cent per year."') But in most of the states now operating under moratory legislation the statutes have been in existence since 1932 or 1933. And by the time the present laws expire it is likely that in many cases it will be found that depreciation plus deflation has so widened the gap between the security's value and the loan that amortization on such a scale can never close it. Adjustment on a current market value basis would seemingly demand, therefore, curtailment at a much higher rate; and this, it is objected, cannot now be managed.
2 0 But will such a deflation result? The effect of wholesale foreclosures particularly in metropolitan districts would certainly be expected to produce this result. However, it will be recalled that there have been not a few states whose moratory statutes have lapsed. Whether this has resulted in a precipitate deflation of real estate values we do not know. Yet if the consequence had been as serious-as that pictured by those advocates of indefinite extension, it may be assumed that the legislatures in the states concerned would have rapidly moved to reenact their moratoria. There seems to be no such movement.
To raise these questions is to make it apparent that no a priori answers may be had. Sooner or later some state like New York in which the mortgage problem has been most acute, and which on account of this fact has been holding back, must lift its moratorium. And the resultant experience will doubtless determine whether the others will follow or continue the present dilatory course until either inflation bails out the mortgagor or gradual liquidation reduces mortgage debt structures to workable dimensions.
For the latter alternative the new provisions of the Bankruptcy Act on Real Property Arrangements by Persons Other Than Corporations are available but offer no great promise' 2 ' The principal purpose served by this new addition to the Bankruptcy Act is to afford the same relief to individual debtors as was formerly available to corporations under old Section 7 7 b. By its terms both secured and unsecured.debts may be scaled down under a rehabilitation plan. But the fact that confirmation is conditioned upon acceptance "by the creditors of each class holding two-thirds in amount of the debts of guch class affected by the arrangement"' 2 2 that lower interest and even a reduction of the principal of his obligation be granted in consideration for getting rid of this legislative intrusion.
raThe means that the scaling of a mortgage indebtedness-if there is only one such in the debtor's schedule-may be accomplished only with the consent of the mortgagee involved. The promise of a more permanent debt revision and so a better chance of collecting on his security might induce a mortgage creditor so situated to agree to reduce his mortgage. Otherwise for the single mortgage.debtor the new act offers no relief. Certain it is, however, that recourse to this procedure with a general scaling down of all obligations including mortgages should go a long way toward cushioning the impact of a wholesale foreclosure deflation. The legislative liquidation of moratory acts now under way is regarded by some as affording occasion for provision of better laws relating to mortgages and foreclosures. In this legislative program the accent is on streamlining foreclosure procedure to step up its speed and cut its cost. And while this is primarily in the mortgagee's interest, it is said that the mortgagor will also profit because with an assurance of a rapid recovery of his principal the mortgagee will lend more money on less security at lower interest. But if the horse and buggy procedure in which we rode into the depression required the application of a legislative brake, one may well imagine how its more modern successor would fare in some future depression. Indeed, if recent experience means anything, it would seem that such procedure will likely survive the shoc k of depression only if elements of flexibility are introduced into the mortgagor's obligation or if the federal agencies which were set up after the event to provide financial relief to mortgagors and mortgagees in the present period are continued and expanded so as to anticipate this function in a future crisis.
APPENDix
In this appendix reference is made to the state legislation enacted for the relief of mortgage debtors in the period of i93i-i938. Those statutes immediately directed to this objective have been included irrespective of whether they represent temporary emergency legislation or permanent additions to the mortgage laws of the enacting ptates. Statutes on collateral matters as, for example, acts postponing foreclosure of tax liens, although subserving the same general end, have been excluded. No attempt has been made to portray the statutory evolution in detail. The statements digesting the statutes indicate the latest stage in the development of the law and, in a number of instances, the content of earlier acts which have been superseded. Leading cases on constitutional issues and a few other decisions of interest on points raised by the acts have been noted.
In digesting the laws, accuracy and completeness of statement have been sacrificed to some degree in the interests of brevity, since the purpose of this collection is to provide merely a general indication of the legislative trend and a convenient reference for those who wish to pursue the subject in the statute books themselves.
1 Because statutory compilations obscure year-by-year developments, citations have been given exclusively to the session laws.
Where the statutes have specified the dates of their termination, these have been indicated. No attempt has been made to indicate with precision the types of instruments which are subject to their terms although some variation on this point may be found among the statutes. A number of acts exclude from their operation mortgages held by the United States, its agencies and instrumentalities. Acts containing such provisions have been noted by appending an asterisk to the reference, although, again, caution must be given against certain variations in the exclusionary provisions. Not a few acts except mortgages given as security for public debts, an exception which, though not noted in the digests, is most frequently found in connection with the exception mentioned above. Frequently provision is made that the acts apply only to mortgages executed before a specified date, Such dates are indicated, but not the provision often accompanying them to the effect that mortgages otherwise subject to the act are excepted if extended or renewed for more than a year beyond the date given.
No legislation deemed appropriate for inclusion has been found in the laws of the following states: Colorado, Connecticut, Florida, Indiana, Kentucky, Maine, Massachusetts, Missouri, Nevada, Oregon, Rhode Island, Tennessee, Utah, Virginia, Wyoming. Where foreclosure action is begun or property sold during emergency no deficiency judgment unless plaintiff move for determination by court of the "fair and reasonable market value" of the property, the amount recoverable to be difference between judgment debt and such value of property, less prior liens. In actions on obligations secured by mortgage value of property may be set off against debt. Klinke v. Samnuels, 264 N. Y. 144, I9o N. E. 324 (934): act constitutional.
